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APPLICATION FOR PATENT TERM ADJUSTMENT 



Mail Stop Amendment 
Commissioner For Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir: 

Pursuant to 37 C.F.R. § 1.705(b), Applicant requests reconsideration of the patent term 
adjustment indicated in the March 19, 2010 Notice of Allowance. The Determination of Patent 
Term Adjustment included with the Notice of Allowance indicated a Patent Term Adjustment of 
743 days. Applicant believes that the correct Patent Term Adjustment is 1199 days as of May 
14, 2010. This Application for Patent Term Adjustment is being filed before payment of the 
issue fee, and is thus timely. See 37 C.F.R. § 1.705(b). The fee set forth in 37 C.F.R § 1.18(e) is 
being included. 

(i) The Correct Patent Term Adjustment and Support under 37 C.F.R. § 1.702. 

Applicant is entitled to a Patent term Adjustment of 1199 days as of May 14, 2010. 
Under 35 U.S.C. § 154(b)(1)(A), Applicant is entitled to 833 days of adjustment. Under 35 
U.S.C. § 154(b)(1)(B), Applicant is entitled to an additional 456 days of adjustment. Under 35 
U.S.C. § 154(b)(2)(A), this adjustment should be reduced by 164 days . Under 35 U.S.C. § 
154(b)(2)(C), this adjustment should be reduced by 90 days . These calculations are provided 
below. Accordingly, the total adjustment should be 1199 days as of May 14, 2010. 
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The United States Court of Appeals for the Federal Circuit has recently made clear that 
patentees are entitled to patent term adjustments under both 35 U.S.C. § 154(b)(1)(A) and 
154(b)(1)(B), as long as no day is counted twice. See Wyeth v. Kappos, 591 F.3d 1364 (Fed. Cir. 
2010). The Wyeth court explained that the only way that the periods of time specified by 
Sections 154(b)(1)(A) and (B) can overlap is if they occur on the same day. The court further 
explained that the "B delay," 35 U.S.C. § 154(b)(1)(B), begins when the PTO has failed to issue 
a patent within three years, not before. Thus, in Applicant's case, the "B delay" began on 
October 27, 2006, not before. The "A delay," 35 U.S.C. § 154(b)(1)(A), that Applicant is 
entitled to accrued in the period between December 27, 2004, and April 9, 2007. Thus, only 164 
days of the "A delay" days overlap with the "B delay" days. Accordingly, under Wyeth, 
Applicant is entitled to the sum of the "A delay" and "B delay," reduced by any amount specified 
in 35 U.S.C. 154(b)(2). As calculated below, this adjusted total is 1199 days, as of May 14, 
2010. 

(ii) The relevant dates specified in 37 C.F.R. §§ 1.703(a)-(e) and (f) 

Under 35 U.S.C. § 154(b)(1)(A) and 37 C.F.R. § 1.703(a), Applicant is entitled to an 
adjustment of 833 days . 

Under 37 C.F.R. § 1.703(a)(1), Applicant is entitled to an extension of the number of 
days, if any, in the period beginning on the day after the date that is fourteen months after the 
date on which the application was filed and ending on the date of mailing of an action under 35 
U.S.C. § 132. The application was filed on October 27, 2003. Fourteen months from that date 
was December 27, 2004. A restriction requirement was mailed on April 9, 2007. The number of 
days under § 1.703(a)(1) is 833 days. 

37 C.F.R. §1.703(a)(2)-(6) do not apply as of the filing of this Application for Patent 
Term Adjustment. 

Under 35 U.S.C. § 154(b)(1)(B) and 37 C.F.R. § 1.703(b), Applicant is entitled to an 
adjustment of 620 days . 

Under 37 C.F.R. § 1.703(b), Applicant is entitled to an extension of the number of days 
in the period beginning on the day after the date that is three years after the date on which the 
application was filed and ending on the date an RCE is filed or when the Application issues as a 
Patent, which ever occurs first. The three year date was October 27, 2006. An RCE was filed on 
July 8, 2008. Accordingly, the adjustment due is 620 days. 
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37 C.F.R. §§ 1.703(c)-(e) do not apply. 

Under 37 C.F.R. §§ 1.703(f), Applicant's delay is reduced by an overlap adjustment of 
164 days . Applicant is entitled to any non-overlapping delay. The "A-Delay" and the "B- 
Delay" overlap between October 27, 2006 and April 9, 2007. Thus, an overlap of 164 days is 
present. 

(iii) The patent is not subject to a terminal disclaimer. 

(iv) Reduction in Patent Term Adjustment due to 37 C.F.R. § 1.704 

Under 35 U.S.C. § 154(b)(2)(C) and 37 C.F.R. § 1.704(b), the patent term adjustment is 
reduced by the number of days in excess of three months in responding to an office action. 
Applicant Responded to the August 3, 2007 Office Action on December 6, 2007. The time in 
excess of three months for this response was 33 days . Applicants Responded to the March 11, 
2008 Office Action on July 8, 2008. The time in excess of three months for this response was 27 
days . Applicants Responded to the August 31, 2009 Office Action on December 30, 2009. The 
time in excess of three months for this response was 30 days . The total Applicant Delay is 90 
days. There are no other reductions in adjustment that apply. 

Conclusion 

Applicant respectfully request reconsideration of the Patent Term Adjustment and a 
determination that Applicant is entitled to 1199 days of Patent Term Adjustment as of May 14, 
2010. 



Respectfully submitted, 

May 14. 2010 /John C. Gatz, Reg. No. 41,774/ 

Date John C. Gatz 
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NIXON PEABODY LLP 

300 S. Riverside Plaza, 16th Floor 

Chicago, Illinois 60606 

(312) 425-3900 

Attorneys for Applicants 
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